BART CANNCN
| BLA 94- 277 Deci ded February 20, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring the Gyo-Geni e | ode mni ng cl ai mabandoned and voi d.
CAMC 88349.

Deci si on af fi rned.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

"Hled" is defined in 43 GFR 3833.0-5(m) (1993) to nean
"bei ng recei ved and dated stanped in the proper BLM
office." Athough that regul ati on specified a 15-day
grace period for the filing of affidavits of assessnent
work and notices of intention to hold nailed to the
proper BLMoffice in an envel ope clearly post nar ked

by the Lhited Sates Postal Service wthin the period
prescribed by law it expressly excluded its
application to rental fee and exenption certificate
filings. No grace period is allowed to extend their
filing tine, and an application for a smal |l mner
exenption nailed prior to the due date but recei ved
after Aug. 31, 1993, is untinely filed and the mning
clamfor which it was submtted and for whi ch no
rental fees were paid is abandoned and voi d by
operation of |aw

APPEARANCES. Bart CGannon, pro se.
CPIN ON BY ADM N STRATI VE JUDGE FRAZI ER

Bart Gannon has appeal ed froma Decenber 23, 1993, decision of the
Gilifornia Sate Gfice, Bureau of Land Managenent (BLM), declaring the
Qyo-Geni e | ode mning clai m( CAMC 88349) abandoned and voi d because he
failed to either pay a $100 claimrental fee or file an application of
certification of exenption frompaynent of rental fees (snall mner
exenption) for the 1993 and 1994 assessnent years, on or before August 31,
1993, as required by the Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993 (Appropriations Act), P.L. 102-381,
106 Sat. 1378-79 (1992), and its inplenenting regul ati ons (43 CFR 3833. 1-
5, 3833.1-6, and 3833.1-7 (1993)).
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Inits decision, BLMinforned appel lant that its records failed to
show that he had tinely paid on or before August 31, 1993, $100 per claim
rental fee for the 1993 and 1994 assessnent years (total $200), or filed an
application of certification of exenption frompaynent of rental fees. The
deci sion advised that an application for certification of exenption from
paynent of rental fees was recei ved on Septenber 2, 1993. BLMnoted that,
while 43 R 3833.0-5(m) (1993) defined "filed" to include a mailing posted
by the due date and received wthin 15 days, it advised that the 15-day
period "does not" (enphasis in original) apply to filings nade pursuant to
43 GFR 3833.1-5 or 3833.1-7 (1993), and that pursuant to 43 CFR 3833.0-
5(0)(2) (1993) all filings requi red under the Appropriations Act were
required to be nade by August 31, 1993.

A notice of appeal and a brief statenent of reasons were filed on
January 20, 1994. Subsequently, on Decenber 30, 1994, in conjunction wth
anot her appeal pendi ng before the Board appellant filed additional reasons
chal l enging the BLMdecision. 1/ The argunents contai ned i n both
statenents share a conmon thene. Appel | ant conpl ains that he did not know
that the 15-day grace period did not apply to the new filings, arguing that
BLMfailed to circulate accurate infornation on the new mning regul ati ons
tomning clainants and was negligent in failing to provide himwth
personal notice of the newfiling requirenents.

The Appropriations Act, enacted on ctober 5, 1992, provided, in
pertinent part, that:

[ FJor each unpatented mining claim mll or tunnel site on
[Flederal |y owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976
(FLPMN (43 US C 1744 (a) and (c)), each clai mant shall,
except as provided otherw se by this Act, pay a claimrental
fee of $100 to the Secretary of the Interior or his designee
on or before August 31, 1993[,] in order for the clainmant to
hol d such unpatented mning claim mll or tunnel site for

the assessnent year ending at noon on Septenber 1, 1993[.]

106 Sat. 1378 (1992). The Act al so contai ned an identical provision
establishing rental fees for the foll ow ng assessnent year endi ng at

noon on Septenber 1, 1994, which required paynent of an additional $100
rental fee for each claimon or before August 31, 1993. 106 Sat. 1378-79
(1992). Inplenenting Departnental regul ati ons provided, in pertinent part,
as foll ows:

1/ The second appeal , docket nunber |BLA 94-493, chal | enges a deci si on
decl aring other mning clains abandoned and voi d i ssued by the BLM QO egon
Sate Gfice.
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Mning claimor site |located on or before tober 5,
1992. A non-refundabl e rental fee of $100.00 for each
mning claam mll site, or tunnel site, shall be paid
on or before August 31, 1993, for each of the
assessnent years begi nning on Septenber 1, 1992, and
Septenber 1, 1993, or a conbined rental fee of $200.

43 OFR 3833.1-5(b) (1993).

The only exception provided fromthis rental fee requirenent was the
"smal | mner" exenption, available to claimants hol ding 10 or fewer clains
on Federal |ands, who al so satisfied the other requirenents of the statute
(106 Sat. 1378, 1378-79 (1992)) and its inplenenting regul ations (43 R
3833.1-6 and 3833.1-7 (1993)). Ronald E Mlar, 133 IBLA 214, 217 (1995).

Under those regulations, in order to obtain an exenption, a clai nant nust
first have submtted, on or before August 31, 1993, a certificate of
exenption as to each claimand each assessnent year for which he sought
an exenption. 43 (FR 3833.1-7(b) and (d) (1993).

Fnally, the Appropriations Act provided that "failure to nake the
annual paynent of the claimrental fee as required by th[e] Act shall
concl usi vel y constitute an abandonnent of the unpatented mning claim mll
or tunnel site by the clainant.” 106 Sat. 1379 (1992); see al so 43 OFR
3833.4(a)(2) (1993). Thus, when a clainant failed to properly obtain a
snal | mner exenption fromthe rental fee requirenent, the failure to pay
those fees in accordance wth the Appropriations Act necessarily resulted
in a conclusive presunption of abandonnent. Chester Wttwer, 136 | BLA 96,
99 (1996), and cases cited therein.

Appel | ant does not contend that he paid the per claimrental fee. He
nailed an application for a small mner exenption fromSeattle, Véshington,
on August 27, 1993, via Whited Sates Postal Service 2-day priority nail,
to BLMin Sacranento, Galifornia. BLMdetermned that his application for
a snmall mner exenption was untinely filed because it was recei ved on
Sept entber 2, 1993.

[1] The applicable regul ation, 43 GR 3833.0-5(m) (1993), provided in
part :

Fle or filed neans being recei ved and date stanped by the
proper BLMoffice. For the purposes of conplying with § 3833.2
[of 43 R, afilingistinely if the required affidavit of
assessnent work or notice of intent to hold is received wthin
the tine period prescribed by law or if nmailed to the proper
BLMoffice, is in an envel ope clearly postnarked by the Lhited
Sates Postal Service wthin the period prescribed by the | aw
and recei ved by the proper BLMoffice wthin 15 cal endar days
subsequent to such period. This 15 day period does not apply
to filings nade pursuant to 88 3833.1-2, 3833.1-5 [rental fees],
or 3833.1-7 [filing requirenents for rental fee exenptions].

[ Enphasis in original.]
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In addressing the fact that his application for a snal | nmner
exenpti on was date stanped by BLMon Septenber 2, 1993, appel | ant states
that he finds it "not believable" that it would take 6 days for his
application to travel fromSeattle to Sacranento. However, no ot her
expl anation appears in or is suggested by the record. Appellant, having
chosen the neans to ensure delivery, has to suffer the consequences where
his nessenger, the US Postal Service, delivers it untinely. 2/

Under the applicable regul ation, no grace period for the filing
of an application for a small mner exenption is provided, and thus the
Qyo-Geni e | ode mning clai mwas extingui shed by operation of |aw when
neither the claimrental fees nor certifications of exenption from paynent
of rental fees were received by BLMon or before August 31, 1993. Nannie
Edwards, 130 IBLA 59, 60 (1994).

A though appel lant clains that BLMcircul ated i naccurate infornation
concerning the rental fee regulation, no proof has been offered by
appel lant to support this claim Reliance on inconpl ete oral information
fromBLM we have held, wll not relieve or excuse appel | ant from conplyi ng
wth clear statutory or regul atory requirenents. See 43 CFR 1810. 3;
Jesse L. Qeary, 131 IBLA 296, 297 (1994).

Notice of the requirenent of the Act to pay rental fees was published
inthe Federal Register on Novenber 16, 1992 (57 FR 54102). Proposed rul es
were published on March 5, 1993 (58 FR 38186) and final rules, including
the definition of "file" or "filed," 43 G/R 3833.0-5(m) (1993), were
published on July 15, 1993, in the Federal Register. Those who deal wth
the Governnent are presuned to know the contents of Acts of (ongress and
duly pronul gated regul ati ons published in the Federal Register. Federal
Qop Insurance Gorp. v. Merrill, 332 US 380, 384-85 (1947); WIliam
Jenkins, 131 IBLA 166, 168 (1994). BLMis under no duty to send appel | ant
personal notification of an enactnent of newlaws and regul ations. WIIiam
Jenkins, supra; Dee W A exandra Estate, 131 IBLA 39 (1994); Lee H and
Qldie E Rce, 128 IBLA 137, 141 (1994).

2/ In section 10101 of the OQmi bus Budget Reconciliation Act of 1993,

30 US C § 28f (1994), ongress required the filing of a $100

nai ntenance fee for all unpatented mning clains on or before Aug. 31 of
each year from1994 through 1998. It also allowed for the filing of
certificates for exenption fromthe requirenent in certain circunstances.
In regul ati ons pronul gated to i npl enent that Act, the Departnent revised
43 (FR 3833.0-5(m) (1993) to extend the 15-day grace period to nai nt enance
fees and certificates for exenption filed under the 1993 Act. The revised
regul ati ons, however, are not applicable to filings required under the
Appropriations Act, and no retroactive application of revised 43 R
3833.0-5(m (1993) to filings required under the Appropriations Act is
permssible. Kathleen K Rawings, 137 IBLA 368, 373 (1997).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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